MINUTES

ISLAND HEIGHTS PLANNING BOARD – FEBRUARY 9, 2011
The regular meeting of the Island Heights Planning Board was called to order by Chairperson Joest at approximately 6:30pm.  Following the flag salute roll call was taken and present were:   Garrett Joest, Richard Woods, John Bendel, Stu Challoner, Florence Kernaghan, Les Knox, Richard Morrison, Joe Connors, Bob Snedden, Kim Pascarella, Esq., Wendy Prior, Secretary and Michael O’Donnell, Engineer.  Absent: Anne Garvin, Elizabeth Leahey, Chairperson Joest then read the Open Public Meetings announcement.
Chairperson Joest stated that we have class schedule for mandatory training for Planning Board members.  Ms. Prior said that only new members such as Mr. Connors, Mr. Snedden, Mr. Challoner and Mr. Knox needed to attend.  A motion was made by Mr. Woods second by Ms. Kernaghan to authorize the expense to pay for mandatory classes.  Unanimous Voice Vote.
Motion to approve minutes from the Sept. 8, 2010 meeting was made by Mr. Woods second by Mr. Challoner.
Roll Call Vote:

Mr. Joest

Abstain


Ms. Kernaghan
Yes

Mr. Woods

Yes



Mr. Knox

Abstain
Mr. Challoner

Yes



Mr. Morrison

Abstain
Mr. Bendel

Abstain


Mr. Connors

Yes







Mr. Snedden

Abstain
Chairperson Joest stated that we have a minor subdivision application for Block 23 Lot 1 and 8, applicant’s name is McGinty.  Mr. Harvey York introduced himself as representation for the applicant, the Mc Ginty’s.  

Mr. York – This is an application for minor subdivision and variances.  This is a very unusual case in that it is split lot zoning.  There are two lots effectively in two zones.  Based on what I was able to research there were separate lots at one time but under the theory of Lockner vs. Gamboli the municipality put them back together which they had a right to do.  We now seek to undo what they did and create two lots and the reason for doing it is because they are in two different zones. The one lot which is used in the commercial fashion will remain just as is and the second lot which is in a residential zone we propose to put a house on it.  These lots exist in their current form there is nothing different about this split lot zoning but split lot zoning cases is very much, the court says that if you have split lot zoning you are entitled to use your property, which is what is proposed here.   
Mr. Pascarella swore in Brian Murphy.

Mr. York – Please state your name, company and credentials.

Mr. Murphy – Brian P. Murphy, FWH Associates, I am a principal there, licensed professional engineer and planner in the State of New Jersey, I have been practicing for about 13 years now and have given testimony throughout the state and pretty much every town in Monmouth and Ocean counties.

Mr. York – Will the Board accept his qualifications?

Mr. Joest – Yes we will.

Mr. York – Briefly would you describe to the Board where the property is located?

Mr. Murphy – Sure the property is between Central Ave. and Simpson Ave.  Currently Camp Walk is along the north boundary of the property there is an existing commercial building along the west and this area is vacant now which is the east part.  Right now the boundary line comes right down here and splits the property.  As you notice all the other lots are defined by that boundary and this is the only property that is not defined by that boundary and split.  This property is unique to the area that it is not split by that boundary.

Mr. York – In regard to the applicant’s proposal, the applicant proposes to do what in the downtown commercial zone?

Mr. Murphy – Basically nothing.  We are proposing to keep this lot, proposed lot 1.01 as is we are not proposing any construction on the lot and existing building will remain and the variances existing there today will exist after this application.  With the exception of the lot area obviously which will reduce.

Mr. York – There is no additional land that could be purchased or added to either of these lots?  There is no vacant land in the area that you could make these lots conforming.
Mr. Murphy - No there are no vacant lots.
Mr. York – They are bounded by Camp Walk.
Mr. Murphy – Right Camp Walk to the north along the commercial zone we have commercial buildings on both the opposite side of Camp Walk and to the south of the property as well as to the West across the street up and down the street along Central Ave.  On the vacant property we are proposing to build a single family dwelling which is proposed lot 1.02 we have single family dwellings up and down the face of Simpson Ave.
Mr. York – With regard to the residential dwelling would you describe what is proposed there?
Mr. Murphy – Sure.  A two story single family dwelling very nice dwelling that will fit well into the neighborhood and proposing a detached garage with access off Simpson Ave.
Mr. York – Now lets deal with the lot itself.  The residential lot in the medium residential zone should have 75’ frontage is that correct?
Mr. Murphy – Correct.
Mr. York – What is proposed here?
Mr. Murphy – We are providing 50’ frontage

Mr. York – There is no additional property that can be purchased here to add on to that property.

Mr. Murphy – No.  That is the existing frontage as of today.

Mr. York – Are there other lots within 200’ that don’t make the 75’ frontage and are undersized like this one?

Mr. Murphy - Sure out of the six shown here four have the same condition as we do here. 

Mr. York – And that applies to the square footage as well?

Mr. Murphy – That’s correct.

Mr. York – With regard to the minimum front setback, 20’ is required, is that correct?  

Mr. Murphy - That is correct.

Mr. York – The applicant in this instance is proposing 7’?

Mr. Murphy – That is correct.

Mr. York – How does that match up with other properties in the area?

Mr. Murphy – Again the average of these houses along the same side of the street is 7.1’ and we are providing 7 feet to the porch but to the dwelling itself is 14ft but technically the porch is the front setback.

Mr. York – Let’s deal with that.  The house itself will be 14’ back is that correct?
Mr. Murphy - Yes.
Mr. York – So that the mass or the large structure will actually be 14’ and the porch will be 7’ and that is shown on the plans.

Mr. Murphy – Yes.

Mr. York – In your opinion is there any harm from granting a variance for the front setback does it have any adverse impact on the neighborhood.

Mr. Murphy – I see no adverse impact I believe it will fit better with the streetscape that is there now.

Mr. York – With regard to the side setback, 8’ is required is that correct?

Mr. Murphy – Correct.

Mr. York – Now would you describe what is going on in that side yard why there is not 8’ and though we are asking for 4’ variance what are we asking the 4’ for initially.

Mr. Murphy – The area that we are requesting variance for is the south side of the house.  We are requesting a 4’ variance to the bilco doors that is the basement entrance.  Technically it is still part of the structure so technically it is a side setback.
Mr. York – How high off the ground is the bilco door.

Mr. Murphy – Usually the step itself is a step high.  You come up a step and then you go down.

Mr. York – From a visual impact it really has none on the side yard?

Mr. Murphy – I don’t really believe so.  It is made to blend in with the rest of the development and its not, it’s basically set nearly mid point of the building.

Mr. York – Is there another feature that bumps out from the house?

Mr. Murphy – Yes there is basically a sitting area on the first floor which is a bump out and that is 7’ from the property line.  The bulk of the house is 8’ off which meets the requirement it is simply the bump out that gives it more of an architectural break on the side property line but again technically the bilco doors….
Mr. Morrison – Where does that bump out?
Mr. Murphy – Along the rear here.
Mr. Morrison – Okay thanks.

Mr. York – And it is a one foot bump out?

Mr. Murphy – Yes

Mr. York – How does that line up with the house to the side that is closest?

Mr. Murphy – As you can see it is well beyond the rear of that house and it is not tight between the two dwellings it is actually set back from that.

Mr. York – The bulk of this house then meets the side yard requirement, it is the bump out and bilco door that causes the variance.

Mr. Murphy – That is correct.

Mr. York – The reason for these variances is because of the narrowness of the lot and the unusual shape of the lot.
Mr. Murphy – Yes that is exactly why.
Mr. York – With regard to the rear setback for the accessory building and the side setback for the accessory building, can you describe those variances?
Mr. Murphy – Sure.  The rear setback that we are providing is 3’ and we are providing 3’ along Camp Walk which is technically the side setback.  As you can see the other two garages in the area have a similar set up, they are actually 1’ off the rear property line.  The Board engineer indicated that there is a sewer lateral that runs through the back to adjacent properties so we are keeping that 3’ off and providing a 3’ easement there so there will be no impact in that.
Mr. York – Let’s deal with the rear setback.  Having a variance of several to the rear of a commercial property, does that impact in any negative way?
Mr. Murphy – I don’t see an impact on the commercial property and also we are going to have a stockade fence along the rear, which will be solid along the rear and visually you are not going to see it anyway.  For the setback along Camp Walk, again if you look at Camp Walk running east to west, the existing dwellings, and one is actually over the setback line.  The existing commercial building is 2.7’ and the next building is 5’.  Basically we are staying in line with the rest of the buildings so I don’t think it will be much of an impact.
Mr. York – In fact because Camp Walk is open and it is not as if there were a normal property line there where someone would build next to you.
Mr. Murphy – That’s right.

Mr. York – Isn’t it the purpose of a side yard to have distance between dwellings?
Mr. Murphy – That’s correct.

Mr. York – And now you have Camp Walk you now have in affect an extra side yard?
Mr. Murphy – That’s correct.
Mr. York – With regard to lot coverage the applicant is seeking a 1% increase in lot coverage.
Mr. Murphy – Yes the Board Engineer indicated that with the parking lot area that we are approximately 56% but I believe that is a reasonable variance rather than having parking out along the street or driveway we are providing a parking area in the garage so we have off street parking for visitors and for the residents themselves.
Mr. York – With regard to the overall plan, do you think that the plan meets the intent of the zoning ordinance?
Mr. Murphy – I do.  I don’t think that there will be any impact on the zoning ordinance. As I testified it fits in with the community, with the lot sizes and the frontages that we were discussing, the front setbacks, all these items fit into the community.  
Mr. York – With regard to comments from the Borough’s water and sewer department, have you received any additional comments?
Mr. Murphy – I have not received any additional comments?
Mr. York – Do you think that this in any way adversely affects it?

Mr. Murphy – I don’t see where it will.  It is only a sewer lateral that is back here.  I don’t see an impact to it.  Obviously if they do have an issue we can look at moving the garage up we would be open to that if it is an issue with them but I don’t foresee that being an issue since it is a lateral so it is going to be relatively shallow.

Mr. York – In regard to the engineer’s comments regarding stormwater management.  Are those issues you can resolve?

Mr. Murphy – Yes we can resolve I don’t see any issues in the engineer’s letter.

Mr. York – As a professional planner are split lot zoning cases treated differently than other cases?
Mr. Murphy – Yes it is odd to have a piece of property that lay’s in two zones.  You don’t want to restrict the use of either zone on that property.
Mr. York – The applicant’s used the construction of a home in the residential zone if that were not accomplished the owner of that property would be denied the use of that property.
Mr. Murphy – That is correct.
Mr. York – Given the variances that the applicant is seeking, the side setback, the rear setback and the front setback, are these significant variances?

Mr. Murphy – No I don’t believe so they are very minor in nature as far as the variances that we are requesting.  As I indicated fits in with everything else in the neighborhood.

Mr. York – And in point of fact this house is actually, has a greater setbacks then many of the houses within 200’.

Mr. Murphy – Yes.

Mr. York – Do you feel that these variances can be granted without substantial detriment to the zoning ordinance and the master plan of the Borough?

Mr. Murphy – Yes it can.  It fits in well with the residential zoning.
Mr. York – With regards to the fact that it is a vacant lot and there is no activity on it, does construction of a home on this further the purposes of the zoning ordinance since it is zoned residential?
Mr. Murphy – It is zoned residential so it would be meeting the purpose of the ordinance which is to provide residential dwelling in a residential zone.
Mr. York – Is there any negative impact with the construction of this home on this property in your opinion?
Mr. Murphy – I see no negative impact. We are basically complying with the intent of the ordinance I believe and fitting in with the neighborhood that is there now and the existing variances.
Mr. Morrison – I have a simple question.  You are talking about a fence at the back of the residential property.  If the Borough had to get in there to service that line which is underground I assume, would the fence be a problem to them?
Mr. Murphy – Again it looks like, basing it on the location of the manhole it would run down through the property not on the property line so it looks like it is inside the property line.  Could they hit a footing possibly but again we are not talking about massive footing for a fence.
Mr. Woods – Mr. Murphy do you know the depth of the lateral at that point?  
Mr. Murphy – I do not.
Mr. Woods – Or the size of it?
Mr. Murphy – I do not.  I am assuming maximum 6” but I would think 4”.
Mr. Woods – Ms. Prior have you heard anything from the water and sewer department?

Ms. Prior – No.

Mr. Woods – Have they been advised of the pending

Ms. Prior – They received a certified mailing.

Mr. York – There is no recorded easement for the sewer.  But we are not asking for any fees associated for granting the easement.

Mr. Woods – My understanding is that it runs north to south down to where the old Edgewater hotel used to be is that correct?

Mr. York – Yes

Mr. Joest – We usually read the Borough’s engineers review into record and I plan on doing that now and you can have your expert respond to any portions of this that he is concerned with.  Unless you have an objection to that?

Mr. York – No not at all.

Mr. Joest – The letter is the second review dated December 17, 2010 from O’Donnell, Stanton and Associates.  (Mr. Joest read the letter in its entirety a copy of which is attached to the minutes.)

Mr. Joest – Mr. York does your expert have anything to further?
Mr. Woods – Let the record reflect that we do have a response from the engineer dated January 4th which addresses many of the comments and we do have a revised plan dated Jan. 13th which addresses a lot of the comments Mr. O’Donnell made in his letter.
Mr. York – But all of Mike’s comments are acceptable unless he has any additional questions we will meet all of his requirements.

Mr. Woods – One other question, you noted that there is no easement of record there if the Borough should determine after the water/sewer people look at it that and they want an easement there.

Mr. York – I was kidding before about charging we will give you the easement.

Mr. Woods – Thank you.
Mr. Joest – Mr. O’Donnell do you have anything further?

Mr. O’Donnell – I did receive the plans today and I did a review of the plans and I have some minor comments which can be handled between the two firms and some minor changes to the plans some minor details.  The only concern I did have was the sanitary sewer which I assume we have to wait for Public Works or the Borough engineer to make a determination as far as the easement is concerned.  The pipe is at least 8 feet deep and bucks ray that goes from where the hotel used to be up to Camp Walk and the rate is going down so its about 8 feet down.  My only concern is the easement so this should be referred to the Borough Engineer.
Mr. Woods – Is your concern the maintenance?

Mr. O’Donnell – Maintenance and if they had to replace the pipe it is pretty close to the foundation of the garage, technically they should have a 6’ easement there on each side.

Mr. Woods – If Mr. York and Mr. Murphy’s client gave an easement to the Borough for that with the easement having provision in there for access to easement for maintenance would that satisfy you.

Mr. O’Donnell – That is what I feel is up to the Borough Engineer.

Mr. Morrison – Should we be seeking to move the garage a few feet because of the need to get 

Mr. O’Donnell – That is why I brought up the concern of the easement and you should receive comments from Public Works or the Borough Engineer that 3’ is adequate.
Mr. Murphy – I have said in my testimony that if the Borough Engineer feels that needs more we could shift it if we have to.
Mr. York – All we are asking at this point is for the approval the way it is subject to the Borough saying that we need more than the variance stands and we would move the building out of the way.  

Mr. Challoner – I have a question.  Camp Walk being the right of way, are there any other right of ways in town that are approved (unable to hear) the fact that it is a right of way today that just has an asphalt walk through it is it going to continue to be an asphalt walk?
Mr. O’Donnell – I think it will continue to be an asphalt walk I cannot see it being used for anything else.  It was paved at one time.  There are several of those in town you have one that goes from Central to Jaynes that is just really gravel and the sewer line runs through that also.  It is used as a walkway and for maintaining the sanitary sewer.

Mr. Challoner – So the applicant would never be able to say that he wants to improve that or to put a driveway down to have access to his property.

Mr. O’Donnell – Even though it is a right of way it is not a street.

Mr. York – Just for the record the last time I was here with Camp Walk, Camp Walk that is a piece of the street that goes in, there is no record of that either.
Mr. Woods – That is Camp Walk up by the Campgrounds.

Mr. York – That is where they are actually using it as a street.  It doesn’t show up on the tax map.

Mr. Challoner – You mean between East and West Camp Walk?

Mr. Woods – That’s right.

Multiple voices unable to transcribe.

Mr. Challoner – Since that is a public thoroughfare or walkway, you are proposing a 6’ foot fence is that considered a front yard even though it is a right of way?

Mr. O’Donnell – I considered it a side yard.

Mr. Challoner – If it was a front yard what is the requirement for fences, I am trying to visualize a public thoroughfare that people use and now we are allowing people to put up a 6’ fence it is going to look like a corridor

Mr. Morrison – There is already a fence on the north side of the Camp Walk along Simpson Ave.

Mr. Murphy – There are fences along most of Camp Walk.

Mr. O’Donnell – As far as putting in a driveway you can put that in the deed as a deed restriction.

Mr. York - We would not use Camp Walk or have access to it.  But it is 25’ wide but there are already fences up on either side.  A problem is that a lot of these rights of ways have never been formalized and does not have status except that it has been used that way for a hundred years.
Mr. O’Donnell – This right of way shows on the tax map the other one does not that is on East and West Camp Walk.

Mr. Challoner – What are the requirements for an accessory building?

Mr. O’Donnell – unable to hear

Mr. Challoner – with a one hour fire rating

Mr. O’Donnell – Yes.

Mr. Challoner – The commercial building in the front it has a residence on the second floor?

Mr. York – Yes

Mr. Challoner – Are there any off street parking requirements that are being utilized for people to park in the back for that residence.

Mr. York – No there is no change.  There is no access, well I should say you can walk down Camp Walk but there is no vehicular access to the back.

Mr. Challoner – The fact that we are changing the use or making it intensified, the building on front  is on 25’ foot lot and that is never going to get any bigger is he required to provide for off street parking for the residence since he is modifying his plan.

Mr. York – No because we are not changing the plan.  It is split lot zoning.  If for example now that someone in the front building is parking in the rear that is an illegal use.  This is residential but if hypothetically if somebody was going to the commercial property and parking in the rear that is a violation of the zoning ordinance.
Mr. Challoner - What if the residence in the front was parking in the back?

Mr. York – That is still a violation this is in a separate zone.

Mr. Challoner – No what I mean is if the second floor residence was parking a residential car in the back.
Mr. York – That would still be a violation.

Mr. Challoner – Okay.

Mr. York – Because this is two separate uses in two separate zones.

Mr. Challoner – Okay.

Mr. York - In other words if this had been zoned downtown business then you wouldn’t have a problem, but any use of this property other than for single family residence is a violation of the ordinance. I mean I do not know if anyone is or is not using it but if they are it is clearly illegal.
Mr. Joest – Any other questions of this witness?  In order to save time we will allow the public to question Mr. Murphy there will be a time for public comment later but if anyone has a question of Mr. Murphy at this time please stand and be recognized and you can ask your question.  No?  Okay.

Mr. York – Let me call my next witness

Mr. Pascarella swore in George Thompson

Mr. Thompson – George Thompson, 18 Highland Bend, Licensed Architect in the State of New Jersey

Mr. York – Will you accept he has testified here enough.

Mr. Joest – We will accept.

Mr. York – Will you describe what is to be constructed on the property and how it fits in with the neighborhood

Mr. Thompson – The McGinty’s came to me to provide a home for them and their visiting children and grandchildren.  Certainly the concerns were that the house blend in with the neighborhood which I tried to address that with the design of the house as well as our request to create a street front that is in line with the other houses on the street.  One thing I would like to note is that there was no it was not like I designed something to seek additional variances from the Board.  There are several items that I would like to question Mr. O’Donnell in doing his diligent and thorough review in looking out for better interest of Island Heights brought up the issues of the bays, bilco doors and air conditioners.  One of the problems that I find of course what is interpreted what is an architectural feature for instance the window seats or bay windows that are on both the north and south side of the rear of the residence.  In many towns that would be considered the same as a roof overhang as would the chimney enclosure which is an architectural feature and in many communities there is a 2’ provision for both roof overhangs, non-habitable chimney enclosures and bay windows.  We do not have any specific language like that, that I know of in our zoning ordinances so they are included they were not meant to be violations of the side yard setback.  Likewise the provisions for air conditioners or even the bilco doors based on their height within the side yard setbacks it is not something that is written in as a prohibition or not prohibited by the current zoning ordinances but is subject to interpretation as to whether or not they should or should not be in the side yards.  Again some communities may have a provision that you are allowed up to for instance for air conditioning up to 4’ from the side yard.  We don’t have that specific provision there is the language about the side yard being open and unobstructed but that is up to the board to decide that.
Mr. York – With regard to the bulk of this house, the variances that are being sought for the bulk in other words the mass of the house are conforming with the exception of the front setback
Mr. Thompson – Yes
Mr. York - Because the front set back requires 20’ and the applicant is proposing 7’ but 14’ to the bulk of the house.  Is that correct?
Mr. Thompson – That is correct.

Mr. York – Given the neighborhood though will this house stylistically meet the design standards of that neighborhood

Mr. Thompson – I certainly feel that it does.

Mr. York – How would you describe it?  What style house is it?

Mr. Thompson – I would say it is a traditional albeit possibly cottage style dwelling with its front façade but a little more than that but I guess that is a good description of it.
Mr. York – What is the height of the house?

Mr. Thompson – The height, which is on the plans, to the midpoint of the gable is 27’ 6”.  I know we have an allowance of 35’.

Mr. York – So this is well below the…
Mr. Thompson – Yes the allowable height. 
Mr. York – In your opinion as an architect and designer it would be in keeping with this portion of the municipality.
Mr. Thompson – Absolutely.

Mr. York – I have no further questions of this witness.

Mr. Joest – Does anyone on the board have questions of this witness?  Does anyone in the public have a question of this witness?

Mr. Greenlow – My name is Glen Greenlow and this is my house right here.

Mr. Pascarella – Sir before you start you do need to be sworn.

Mr. Pascarella swore in Mr. Greenlow.

Mr. Greenlow – Glen Greenlow, I am at 7 Simpson Ave. the lot immediately south.

Mr. Pascarella – Okay.

Mr. Greenlow – My main concern for me personally is 8’ for the setback is not a lot to ask for just for simply some space and privacy and since this is still in the planning stages and on paper is it necessary to have window boxes that go inside that.  I mean we are talking about 2 of these tiles here it is not a lot of space between the two units the two buildings the doors anything that is inside that is it really necessary at this point to intrude into that setback.  I mean if we are making allowances for 75’ to 50’ frontage and all these other allowances so Mr. McGinty can build and I would never want to stop anybody from building a nice new house on one of the best blocks in one of the best towns in all of the Jersey Shore but to make certain variances I mean when do we stop.  Do we have to go across those lines I mean that is just on my side? I am just worried about me.   I live in Hoboken in a brownstone the wall between my neighbor and I is a red brick about this thick and I can tell you what he is watching on TV and if his wife and him are on good times.  When I come to Island Heights I really appreciate the solitude the quiet and the peace.  Is there anyway you as the architect sir can address now to scale that back.
Mr. York – What we would like to do is to show you where the bump out is and I will ask the architect to show you the extent and nature of the bump out.  First can you show him where they are in the plan?

Mr. Thompson -   The bump out that you are talking about the one foot intrusion is here.  This portion of the house, the rear portion is at the actual front half of the house is at 10’.
Mr. York – So that if you look at the adjoining property the house that is, the front of the proposed house is actually 10’ from his property which exceeds the ordinance and that bump out, the 1’ bump out is not next to house but is past his house, is that correct? 

Mr. Thompson – That is correct.

Mr. York – So the space that he is asking for, there is no variance in this area?

Mr. Thompson – That is correct.

Mr. York – The variance is for the 1’ which is about its hard to scale but is some 5’ or 10’ from the back of his house.

Mr. Thompson – That is correct.

Mr. York – How wide is that bump out, in other words I know it is 1’ going front to back of the house how big is that.

Mr. Thompson – I would say it is about 8’ wide.

Mr. York – So that you understand the only area near your house where there is a variance is 1’ by 8’ and its about 5’ or 10’ back of your house.

Mr. Greenlow – My other concern is do they need bilco doors?  I access my basement from the inside.  Do they need those?  Do they need the condensed units or whatever they call them, for the air conditioning have to be on my side when you have Camp Walk on the other side?  Can these things be addressed while it’s still in the planning stages is what I am asking?  

Mr. Thompson – Obviously there are always options.  I guess you are asking me maybe we should be asking the clients certainly but this house reflects their best interests.  As far as the air conditioners are concerned, part of the difficulty is that we do have the driveway and we talked about the need for the driveway which is on the other side of the house.  As far as the air conditioning compressors again this is Island Heights and you can look around the community and you can find them in all sorts of places including in many cases the side yards.  Again I don’t know if the Board determines that is prohibited or they feel that it is inconsistent with their intentions then I guess they can seek an alternate location.  I can guarantee you one thing they are going to be efficient and they are going to be quiet but I know that is no assurance to you.  We have a screened porch in this rear area.  I certainly didn’t want to move them too far forward.

Mr. Greenlow - I understand.  Is Mr. McGinty here?  

Mr. York – Yes

Mr. Greenlow – Sir nice to meet you, Glen Greenlow, sorry we are meeting like this where I am giving you a hard time about your air conditioners but I just have questions that’s all.  8’ is not a lot of space and when you start to infringe upon that, my wife and I were a little concerned that’s why I am here.  
Mr. York – Certainly we will move the air conditioners as far back as possible.
Mr. Greenlow – It’s a big house for the lot and it seems to me, a lot of house for the lot.  I didn’t know if you could scale things back while it is still in the paper stage that is my only question and concern.

Mr. Thompson – The bay window is certainly something that can be discussed as is the air conditioner.  The location as far as the bilco entry I don’t think, to be honest with you, with the way the property is sloped I don’t think that’s very intrusive. It’s probably going to be landscaping around it is not as if people are going to be running around going in and out of the bilco doors all the time.  I don’t think that is going to be too offensive as being adjacent to your property but that is for you to decide for yourself.  
Mr. York – I have spoken to our client and we will move the air conditioners back away from your house.   In other words instead of having them near your house we will move them back to the rear of the property so they won’t impact your house.  They will use efficient units but they still do make some noise but they will be moved to the back.

Mr. Greenlow – Thanks.  I don’t want to take up anymore of everyone’s time and I have to get back to Hoboken.

Mr. Pascarella – Mr. York just a question, when you say to the back do you mean to the side line but more to the rear of the side.

Mr. York – Yes.  So it is not between the buildings so the sound will not rattle back and forth.

Mr. Greenlow -   Word on the street is that the McComsey’s sold and there is going to be some construction there as well.  I am not an engineer or an architect I am an airline pilot and to put it into my terms I don’t want to be the guy in the back of the coach between the two fat guys.  I am concerned about what is going on, on either side of me.  We love living here, we love Simpson Ave.

Mr. York – That is why when Mr. Thompson testified he said he wasn’t really looking for a variance for the house of the 8’ were maintaining the 8’ in fact in the front we are at 10’.  To take out the window seat with all due respect I don’t think has a significant impact.  We are maintaining the 8’ and the bilco door will be low enough so that it is not a violation and this is 10’ so we are actually exceeding in theory you could go 2’ closer but we are not for obvious reasons.

Mr. Greenlow – Right and I am sure everybody understands my concerns I know we are talking about a 1’ here and 3’ there and I am not trying to bust anybody’s chops I am just simply voicing my concerns while it’s still in the early stages.  

Mr. York – We have no problem moving the air condition units.

Mr. Greenlow – Okay, I think I am done, thank you.

Mr. Joest – Anyone else from the public have a question of this witness.

Mr. Pascarella swore in Rob Rizzolo 15 Simpson Ave.

Mr. Rizzolo – I am just concerned that your construction was intact with the rest of the neighborhood but it does seem to be probably the biggest house on that side of the street taking up pretty much maximum land.  I have 16 windows here with the view of the River and when I moved here I had to believe that no house would ever be built here because there were rules and setbacks that were made there for a reason.    I would like to ask why those variance, why those numbers were made?  Why was it now 75’ and not 50’?  What was the reason that was changed?
Mr. Pascarella – That I don’t think this Board can answer for you questions on why zoning laws were put into effect when. The question is though that zoning law whenever that was put in that lot existed in its existing size and there is no additional property to purchase according to the testimony and certainly by the documents that are being submitted.

Mr. Rizzolo – I can only assume that it would be to avoid homes, existing homes that naturally you could not change that were so close to each other that if say if one house caught fire very quickly the other house would catch on fire which we saw not too long ago.  So I am far enough away from that but my views are significantly going to be cut down and the value of my house decreased.  My question is to scaling down the house because it is bigger than any house on that side.  When it says minor variations I don’t see the word minor because the variation there is just about, even though the bulk of the house but I do consider the porch because it does block view.  The garage back here blocks view.  Sixteen windows with a gorgeous view that my kids have seen growing up and I hope to believe that my grandkids will look out the window and see the same thing, I am just wondering if you can scale down that whole house because I feel that it is putting 10lbs. of chicken in a 5lb. pan.
Mr. York – I have a question.  Sir if we cut the house, if we reduce the width of the house by I don’t know 5’ and still have the same length and the same garage will that change your view of the house?

Mr. Rizzolo – 5’ is insignificant.

Mr. York – How much narrower should we make the house in order to accommodate your needs?

Mr. Rizzolo – Well I guess it would have to see how much land the rest of the house on the block are because that in fact is the biggest house and the widest house than any other house on that corner.

Mr. York – I have no further questions.

Mr. Pascarella – Maybe just for your engineer, what was the lot coverage?

Mr. York – 38% or 38.5% I think is what Mike calculated and 37% is allowed.
Mr. Rizzolo – What do the other houses, are they 38%?

Mr. York – Without arguing with the witness the test isn’t what the other houses are it is what the zoning ordinance allows.

Mr. Rizzolo – I am just questioning I am not arguing. I am just saying you said that it is within the neighborhood and it really is not in my opinion.

Mr. Pascarella - To just answer your question on that what we are looking at and what this Board has to look at is whether that relief, it seems to me that your biggest problem is the mass of the house on this existing lot.  What this Board has to look at is that 37% is what is allowed for lot coverage and I think the applicant is 38% or 38.3%.

Mr. Rizzolo – No it’s actually is it within the realm of the other homes on that block that are significantly cover less of the property.

Mr. Pascarella – That is not criteria that this Board has to consider.

Mr. Rizzolo – I understand that.

Mr. Pascarella – It is only this application itself.  Just as if you were to come before this Board for relief and ask for to rebuild your house you would be allowed those same numbers.  Now again this board has to make a ruling as to whether that 1.3% increase over what is normally allowed is significant or if it is reasonable and that is something they will have to decide.

Mr. Rizzolo – That I understand.  The only other concerns I have I do have a fence along my property along the easement because I have a pool nobody else on that easement has a fence and if we put up another stockade now we have an alley way.  I moved from the city to get away from this and again I am concerned about the view blockage and the value of my home is really going to go down.  I get taxed on that and I am paying for that.  Thank you.
Mr. York – Are there any other questions of Mr. Thompson?

Mr. Challoner – The notch in the garage is there a reason for the notch is there a setback to the building that you are required to maintain?

Mr. Thompson – Interestingly enough no but the notch was created to make a relationship between the spaces and create a little bit of outdoor space so that the garage wasn’t so tight to that corner and the effort was made there to address that.
Mr. Challoner – If the applicant was asked to make the garage conforming to the setbacks being 5’ would the garage still stay the same and just slide?

Mr. Thompson – Yes

Mr. Challoner – The two exterior walls they are both going to be without windows or rated for 1 hour fire rating?

Mr. Thompson – Yes they are.
Mr. York – I have no further witnesses at this time.
Mr. Joest – Any comments by the board?  Does the public have any comments on the application?

Mr. Pascarella swore in Frank Wetta 18 Central Ave.

Mr. Wetta – I am really aware of the easements because we live right next to the deli and we live right on the sidewalk literally.  I really do support this because it’s a really beautiful, the lot is underdeveloped and overgrown and this will really enhance it.  Someone once described Island Heights as the Sausalito of New Jersey, maybe that is an exaggeration but I think this house fits with the plans that I have seen fits into the look of the neighborhood and the spirit of the neighborhood I think it is a really good idea.  The more we can do to improve Island Heights by the addition of houses that fit the look fit the spirit of the community I certainly support it.
Mr. Joest – Anyone else?  No?  We will close the public portion.  Can I have a motion?  Did you have a closing?

Mr. York – I will be brief.  I think the variances in this case are de minimis they are very, very de minimis.  We will move the air conditioners back because that is the neighborly thing to do.  Mr. Challoner asked about the garage, yes you can move the garage back but the 2’ variance or 3’ variance for the garage does not adversely impact anybody.  In other words having it closer to Camp Walk does not mean anything and having it closer here.  However having said that it has to be subject to water/sewer saying it is ok there.  Whatever we are approved it is subject to sewer/water saying it is ok there, I think Mr. Morrison said you certainly don’t want to build a garage and find out that it has to be moved.  But that is an issue for sewer/water and it obviously would have been helpful had there been a recorded easement but there isn’t.  We would obviously give the recorded easement.  With regard to the variances they are diminishing in nature they are for the bump out and they are for the garage. The only variance that is significant is the front yard variance. 20’ is required and we are at 7’ for the porch and 14’ for the house.  However having said that that exceeds the 5’ of our neighbor the 7’ of our neighbor and everybody else up and down the street.  So we actually are coming more into the conformity of the zoning ordinance than that which exists.  With regard to the comment one of the property owners was told that it would never be built there, that may be true someone may have said that.  However it is zoned residential and under our laws is entitled to use the property and as long as it is not excessive he is entitled to use that property since he is being taxed for it and that is a basic element of this.  If Mr. Thompson were coming in and asking for a 2 yard side yard and a massive house that would be one thing but as Mr. Thompson testified and I believe it is in the engineer’s report the house itself the total square footage including the garage the steps the porches is 1,915 sq. ft. hardly a very large house by anyone’s standards but not a very small house but certainly not a massive house.  It is in keeping with the neighborhood and I think as a matter of law since it is split lot zoning there is some legal justification for the granting of the variance under the C1 and the C2 provisions.
Mr. Bendel – A question for the Board, not for you Mr. York, I am just wondering about the lot, the commercial lot that’s left over, the Village Hair Cutter building.  If that building goes away then what becomes of that property, is someone going to be able to build another commercial building in that same footprint?

Mr. Joest – Are you saying is that going to be an undersized lot then?

Mr. Bendel – Well obviously it’s an undersized lot.  It doesn’t involve the house here but I am just curious what that would mean for that lot and I ask because that building is in very bad shape and there is no one living upstairs, there is no one living in the back.

Mr. York – We looked at that house.  It is an existing non-conforming structure, a non-conforming lot, forgetting about area, I mean it’s a non-conforming lot anyhow.  If it is only partially destroyed under Section 68 of the Land Use Act you get a right to rebuild it.  If it is more than partially destroyed than you do not have the right to rebuild it and you have to get variances and justify whatever it is you intended to put there.
Mr. Bendel – In other words if the owners decided to tear that building down they would just tear down so much of it.

Mr. York – No you don’t get to do that

Mr. Bendel – I don’t.

Mr. York – No, that would be nice.  It doesn’t work that way if the owner said they wanted to do something with that you wouldn’t touch that building.  You would first come back to the Board and I say here are my plans this is what I’m going to do.  If the Board said no you are not then the only right he has is to maintain it.  Obviously he can repair it and fix it up but you can’t change the use or do anything else.   You can’t expand the use, you can’t expand the structure.  It is an existing, today forgetting this application, it is a non-conforming structure on a non-conforming lot and it always will be.  

Mr. Bendel – And it can’t even be expanded further back because that would be a non-conforming use into a residential area.
Mr. York – I take a lot of difficult applications but taking a commercial application into a residential?  He said he wasn’t going to bust us I do that and I am sure he is going to bust us.

Mr. Challoner – That is going to lead me to another question.  I didn’t realize that it was two apartments and a commercial building in the front.  On the plans you just submitted it says a gravel drive through the front….multiple voices unable to hear….if there are two residences there who is using the gravel drive when it was occupied?  Is the owner of the residence here?
Mr. York – No we are buying from an estate.

Mr. Challoner – So the owner of the property would they be willing to vacate the apartments and just leave it as a commercial establishment?  Since they are losing the back the residential?

Mr. York – No they are not.

Mr. Challoner – No.  So what we are seeking to approve is the proposed residential structure on the undersized lot in the back and confirming a commercial building with two apartments in the front?

Mr. York – No, that stands as its existing use.  We are not here for any approvals on the front building. That is an existing non-conforming structure and a non-conforming use.

Mr. Challoner – But the property in the back was at one time being utilized for parking?

Mr. York – I don’t know that to be the case but if in fact it was, that’s illegal you can’t.  Mr. Challoner – So you mean it was an existing non-conforming use of the back?

Mr. York – No, no.  It probably was done without any authority because it’s residential.  When the town rezoned or zoned this area and I assume this goes back more than a few years this was always commercial I am going to guess there was probably at sometime some other use here but there is no way of knowing.   It really doesn’t really matter at this point because it is split lot zoning.  If in fact the zone lines were different then we would have a different situation.  I don’t think the town at anytime at least intended top allow the property owner to put any commercial use back here.   That would seem to be reasonably contradictory.  If somebody went and did it whether it was apartments or pure retail it clearly violates the use of this property.  I am not saying people didn’t do it and everybody just ignored it.  
Mr. Woods – Well if we have completed the hearing I think I would like to make a resolution.  My resolution is going to approve the application and I will set forth some of my reasons for the record.  Mr. York has indicated that the plans clearly indicate that we have two uses on this property.   The downtown commercial fronts on Central Ave. pre-existing non-conforming use no change is going to be made to that.  The residential of course faces on Simpson Ave. and the proposed house in my opinion fits in with Simpson Ave.   Specifically with regard to the front yard setback the neighborhood scheme is such that the average front yard setback is 7’ so as compared to what the medium density residential requires, you look at the average scheme in this case and he is going to be further back as Mr. York’s expert says on the main house more than that 7’.  To the north of the residential we have a 25’ right of way, which is Camp Walk and we all know that that has not been maintained as well as it should have been by the town.  I think that gives a nice buffer between the house to the north and this proposed house.  The variances to the South I agree with Mr. York are very de minimis   I appreciate the fact that he and his client are willing to try to accommodate the neighbor by moving the air conditions to the back so that they would not be intrusive.  The bump out I think is very de minimis the windows there they don’t in my opinion really intrude that greatly into the setback.  The bilco door that’s something a lot of us around here lives with and has access to a yankee cellars and I don’t think that is a problem as well.  The height is not a problem, the only question we had was with regard to the sewer easement in the back I think that can be resolved and I think we have to wait and see what water and sewer says.  But the garage has to be moved a few feet I think that can be accommodated and I am sorry that the water/sewer and/or the Borough engineer hadn’t commented before tonight.  So I would like to make it conditioned upon receiving an easement from the homeowner and review and approval which I believe can be accommodated by the engineers.  Mr. O’Donnell do you agree with that with regard to the location?
Mr. O’Donnell – Sure

Mr. Woods – So that we don’t need to have to come back to this Board unless there is some major problem.  If it is a 6” line as it probably would be, that is one thing Mike and I know a little bit about sewers and that type of thing.  And the depth of course is always a question because of the type of cut you need to repair it.  If we have an adequate easement from the homeowner that I think would protect the Borough’s interest on that.  All things being said I think the intent and purpose of the zoning ordinance has been met and both the negative and positive criteria have been met from the testimony.  I think as Mr. Wetta said I think it would be a nice addition to the neighborhood that stretch of Simpson Ave is very nice and I think that in fact it’s going to help to sort of clean up a lot that sometimes gets a little bit raggedy and overgrown and might also end up reflecting off and brushing off on the Central Ave. property that may somehow move up and upgrade a little bit after that.  I don’t know if that will happen or not.  I think Mr. Wetta’s testimony is convincing to me I know the property very well walking back and forth there all the time.  I move the application.
Mr. Morrison – Chairman I would like to second that and I assume Mr. Woods is agreeing with Mr. O’Donnell that it is not a corner property and I also assume that he is taking into account what Mr. York has agreed to as far as the garage and air conditioning units and so forth and I incorporate what Mr. Woods says by reference.

Mr. Woods – Your assumptions are correct Mr. Morrison.

Mr. Joest – Can we have a roll call?

Mr. Joest

Yes



Ms. Kernaghan
Yes

Mr. Woods

Yes



Mr. Knox

Yes

Mr. Challoner

No



Mr. Morrison

Yes

Mr. Bendel

Yes



Mr. Connors

Yes








Mr. Snedden

Yes

Motion to approve the 2011 meeting dates was made by Mr. Woods second by Mr. Morrison.  Unanimous Voice Vote.

Motion to adjourn the meeting at 7:55 pm was made by Mr. Morrison second by Mr. Woods.  Unanimous Voice Vote.

Respectfully Submitted by Wendy J. Prior

