MINUTES

ISLAND HEIGHTS PLANNING BOARD – NOV. 4, 2009
The regular meeting of the Island Heights Planning Board was called to order by Vice-Chairperson Woods at approximately 6:30pm.  Following the flag salute roll call was taken and present were:  Richard Woods, John Bendel, Anne Garvin, Karen Kier, Florence Kernaghan, Richard Morrison, Ken Kukfa, Esq., and Wendy Prior, Secretary.  Absent: Garrett Joest, Elizabeth Leahey, Brian Hanifin, Kevin Nelson and Michael O’Donnell, Engineer.  Vice-Chairperson Woods then read the Open Public Meetings announcement.
Motion to approve the vouchers from Coronado, Brady and Kunz was made by Ms. Kernaghan second by Mr. Morrison.
Roll Call Vote:


Mr. Woods

Yes



Ms. Kier

Yes
Mr. Bendel

Yes



Ms. Kernaghan
Yes
Ms. Garvin

Yes



Mr. Morrison

Yes
Vice-Chairperson Woods congratulated Mr. Bendel on his election last night to the council and that he is still on here in that capacity.  He further stated that in old business he has a brief report on the Hatami situation in case anyone is questioned.  Vice-Chairperson Woods attended a meeting with Adrian Fanning, Ken Anderson, Mr. Hatami and Frank Swain regarding issues with site plan approval and correspondence Mr. Anderson had written to Mr. Hatami regarding violations of such.  Frank Baer went over the matter with Rob Harrington, which by the way Mr. Baer is working on this without compensation.  Mr. Baer contacted Mr. Harrington to work things out.  I brought the parties together last week on a conference call and lengthy call with both engineers.  One has to do with the lighting issue and by the way the next door neighbors, Mr. and Mrs. Cicalese have been in touch with Ms. Prior and other members of the board.  I communicated with them that we have some correspondence and meetings.  Hopefully we have a plan to resolve the issues with regards to the site plan that will resolve Mr. Anderson’s concerns.  I am waiting for a return phone call from Mr. Harrington to confirm that he has worked out or Mr. Hatami has agreed to what we have tried to work out.  Hopefully by next meeting we will want to pass an amendatory resolution of the site plan which we will do administratively.  Just clarifying some of the issues, once I get the information I will communicate with Mr. Kukfa about putting together a resolution.  Mr. Bendel asked who is working pro-bono.  Vice-Chairperson Woods stated Frank Baer who is our conflict engineer.  Mr. Bendel asked why is he working pro-bono?  Vice-Chairperson Woods stated that the time is past for Hatami’s obligation as an applicant, we have been paying him out of our general Planning Board budget and as Mr. Fanning informed me we are low on funds.  Mr. Bendel stated why didn’t he conform to the lighting as it was there in the front place?  Or is this going to get into a lengthy explanation?  Vice-Chairperson Woods stated that one plan had the lighting up on the side of the wall the other had it on the pole.  It was suppose to be side wall mounted.  We had it unhooked the lighting on the poles.  Mr. Anderson wanted them to take down the poles.  We came to a resolution that he does not have to take down the poles and the neighbors were okay with that.  They are going to move the wall lighting and get that squared away.  Mr. Anderson needs something from us regarding this.  Mr. Bendel stated that he understood.

Vice-Chairperson Woods stated that our conflict attorney has prepared a resolution for the Kraus application Block 19, Lot 8 that is attached to everyone’s agenda.  Please take a few minutes to read it and I think that it covers all of the boiler plate stuff and requisite requirements for the resolution.  In case we do have an appeal of it we will have this on our record.  The applicant has to publish this and as of the date of publication the time starts ticking for the possible appeal.  It is 45 days from the date of publication that the neighbors have to file an appeal.
Mr. Morrison:  I have a question.

Vice-Chairperson Woods:  Sure.

Mr. Morrison:  I simply ask this question because of the fact that there may be an appeal.  I am of course the one that doesn’t agree with the rest of the board which I guess is not unusual. But I listened to Mr. Woods as he made this motion for this resolution and I listened particularly because there are things I don’t understand.  I know that you said there was a hardship under c2 and you said what that hardship is and that is on the record.  Then as far as the c1 part of the resolution concerned and I find hardship but you never said what that hardship is and frankly I don’t know what it is.  I don’t see how there is one under, I am looking at Mr. O’Donnell’s letter July 26, 2009, paragraph 5 which is on page 3, and I don’t know if, Mr. O’Donnell’s directive, his  evaluation of the law, his stating the law, that I don’t know what the hardship is.  I think it should be either at least in the resolution or at least in the record and as far as I know it is not.

Vice-Chairperson Woods:  Let me find Mr. O’Donnell’s letter.  I finally got it was paragraph?
Mr. Morrison: 5.

Vice-Chairperson Woods:  Yes on page 3

Mr. Morrison:   Yes, it is pretty much boiler plate.

Vice-Chairperson Woods:  Yes it’s a boiler plate. 

Mr. Morrison:  But it’s specific about exceptional this and exceptional that, extraordinary 
Vice-Chairperson Woods:  Okay

Mr. Morrison:  I don’t know, you know my feeling is that the Kraus’ bought the wrong house.  I know that everyone disagrees with me.  So I must be missing something and I would like to know what it is.  But I think if there is going to be an appeal it should also be on the record at least and maybe in the resolution.

Vice-Chairperson Woods:  I’ll be happy to tell you why I (unable to understand) c1 variance because of the lot.  It had an extraordinary exceptional situation, the exceptional narrowness shallowness or slope.  The lot is a very unique size lot as Mr. O’Donnell’s letter says the minimum 4750 sq foot is required and you have 2407.5 square foot.  The lot depth is unusual it doesn’t meet the setbacks that are different then the requirements and there of course there is a question of the average setback issue that we talked about there.  Basically taking a look at the lot it is a unique size lot, a unique size, a unique set of circumstances surrounding it.  The way the lot is built, not built but the way the lot is configured as opposed to the standard requirements of the lot in the zone.  It is a sore thumb type of lot, if I can say that.  It is not your basic 50 x 100 lot that you have along Central Ave.  So I thought it was an exceptional lot and exceptional circumstances that is what I tried to address and if I did not do it as clearly as I should I apologize.  That’s the basis for me with the c1 variance.
Mr. Bendel:  I think the bottom line is that you can’t do anything on this lot without a variance and that is why the came to us the last time even though they dropped one section of what they asked.  They still needed a variance to do what they did.

Vice-Chairperson Woods:  That is even better than what I said.  The bottom line is you can’t do a thing without,

Ms. Garvin:  doing something wrong.

Vice-Chairperson Woods:  If you want we can ask that the resolution be amended with some sort of language in there.  Obviously Mr. Kukfa can’t do that with his situation but we can ask Mr. Pascarella to put in amendatory language.

Mr. Morrison:  I think that is up to the board.  If that is what the board wants fine but if they don’t at least we have something on record.

Vice-Chairperson Woods:  Well to be honest I would have preferred a longer resolution shall I say or more extensive resolution but I am willing to ask for an amendment to put that type of language in there.  If everyone else is satisfied as it is we are on record as to the reason why but it is nice to incorporate all that into a resolution.

Mr. Bendel:  What happens in an appeal?

Mr. Kukfa:  If an appeal is filed most likely what will happen is the person filing the appeal will get a copy of the transcript of the hearing. They will submit that to superior court as far as their evidence.  They will be able to pull things out of the transcript to prove their points.  That’s typically what happens.  The person who appeals gets a copy of the transcript and uses that as their evidence.  Because they have to prove, they have a burden of proof.  They have to prove the Board acted arbitrarily capricious.  So they are going to use that as their evidence.  

Mr. Bendel:  And you would be representing?  No you would not be.

Mr. Kukfa:  I would not be in this case.
Mr. Bendel:  In this case somebody else would be and they would also refer to the record. 
Mr. Kukfa:  Correct.

Mr. Bendel:  So in other words I guess in terms of this resolution my question would be how critical is the resolution?  Will that be able to go up or down based on what’s in this resolution or can we say tonight this resolution is good?
Mr. Kukfa:  There’s two parts to it.  The resolution is important because what ends up happening over time is the transcripts go away.  After 45 days you can’t file an appeal but 4 years from now somebody might ask for a copy of the resolution and the transcripts might not be available.  So the resolution is very important and if there is a question on language in the resolution it probably should be corrected now.  That is probably the one important thing.  Once the time frame runs out for the appeal you probably don’t have to worry about the transcripts.  I think the resolution is important.

Vice-Chairperson Woods:  Yes, the resolution I agree is important.  As Mr. Morrison raised the issue and feels that it is not addressed I think the resolution should be amended to put in some further findings in regards to that.  So that if it goes up we don’t get a remand back for further findings of fact or further (unable to understand)
Mr. Morrison:  Yes that’s what I was thinking.
Vice-Chairperson Woods:  I propose, that Mr. Morrison suggested that reasons for the finding of the c1 variance be more clearly delineated. I would propose that Mr. Pascarella be advised to amend the resolution to set forth those reasons that have been set forth.

Mr. Morrison:  He will probably need to listen to this transcript.

Vice-Chairperson Woods:  Yes.

Mr. Bendel:  Just another question.  Since you are not entirely satisfied with the resolution as it is, is there anything else you would like to see in there that’s not in there now.  If we are going to go back to the firm to re-write it is there anything else you think should be in there?
Vice-Chairperson Woods:  I think the key words are what Mr. Morrison brought up I think we ought to make the changes.

Mr. Morrison:  You know while we are at it if we are going to do this perhaps your c2 reasons should be in there too which is already on the record.  
Mr. Kukfa:  Did the applicant have expert testimony?

Vice-Chairperson Woods:  George Thompson testified,

Mr. Morrison:  He is the architect.

Mr. Kukfa:  Maybe you want to add that he testified and a brief description of what he testified to.

Mr. Morrison:  I don’t think he is mentioned in the resolution.

Mr. Kukfa:  That is why I am saying that maybe you may want to add George and a brief description of what he testified to, also.

Vice-Chairperson Woods:  Maybe we better have Mr. Pascarella, we didn’t see this resolution until tonight, maybe I will call Mr. Pascarella and tell him that we think the resolution should address some further issues.  Should we put it off and carry it?

Mr. Bendel:  I don’t see any point in approving it now since we don’t know what the final thing is going to look like and it would also be better…(unable to understand)

Vice-Chairperson Woods:  Yes, good point.  I’ll contact Mr. Pascarella and tell him that we think the resolution should be modified to include at least and expand as suggested, reference to the expert testimony that was provided and (unable to understand) more clearly stated reasons for the granting.  That is fair enough.

Mr. Morrison:  I think we are protecting ourselves.

Vice-Chairperson Woods:  I agree.  I really do.
Ms. Prior: There is no problem with the approval by not doing this tonight?

Vice-Chairperson Woods:  Ummm

Ms. Prior:  You know how if you don’t make a decision it automatically becomes so.

Vice-Chairperson Woods:  We’ve made our decision, this is just a memorializing it.
Ms. Prior:  This is not an issue that we are not memorializing it in a certain time?

Mr. Kukfa:  As far as I know there is no time constraint in memorializing it.

Ms. Prior:  Okay I just wanted to make sure.

Mr. Kukfa:  The appeal starts 45 days from the publishing.

Ms. Prior:  Right.

Mr. Kukfa:  So all it would end up doing is extending the time he has for an appeal.
Ms. Prior:  Time for him to appeal.  Alright I just wanted to make sure.

Mr. Bendel:  This isn’t affecting his time for an appeal he is still going to have 45 days.
Mr. Kukfa:  45 days after it is published.

Vice-Chairperson Woods:  You want me to contact Kim?

Ms. Prior:  That’s fine but if he needs a transcript I don’t know if he has the capabilities in his office or if he has to come here.

Vice-Chairperson Woods:  I will talk to him.

Ms. Prior:  This is a special software that they use to listen to the disks.  I know most places that have transcribers all are set up for this FTR now.  

Vice-Chairperson Woods:  Right.  If he doesn’t have it

Ms. Prior:  He can just come sit here, she has headphones, can sit and listen to it here.

Vice-Chairperson Woods:  Okay. I will contact him.

Ms. Prior: I did not do the minutes yet because I have not had the opportunity to come and sit here to do those minutes.

Vice-Chairperson Woods:  Okay.

Ms. Prior:  I figured I should keep them as detailed as possible.

Vice-Chairperson Woods:  Okay I will contact him next week.  We will table the resolution then till next meeting.  Set forth with a little more specificity of findings and testimony set forth and I will ask him not to do that.
Ms. Prior:  It is still under the escrow.

Further discussion on fees by Ms. Prior and Vice-Chairperson Woods.
Mr. Kukfa: Another comment is that they should probably put the names of any general public that made comments.  

Mr. Bendel:  We did have testimony.

Mr. Morrison:  We had neighbors on both sides.

Mr. Kukfa:  You should at least have names.

Vice-Chairperson Woods:  Yes exactly right.

Mr. Kukfa:  Public comment, you should probably state a general description of what they said.

Mr. Bendel:  That is what we have seen in other resolutions in the past.

Vice-Chairperson Woods:  We are spoiled by Mr. Ellis who would write a novel for us.

Mr. Bendel:  Well you know what they (unable to understand)

Vice-Chairperson Woods:  Okay that will be done.  A motion then, I guess to table it.

Mr. Bendel:  Motion

Vice-Chairperson Woods:  and I will contact the attorney and ask him to review the resolution and revise it.

Mr. Bendel:  Motion.

Ms. Kernaghan:  Second.

Roll Call Vote:

Mr. Woods

Yes



Ms. Kier

Yes

Mr. Bendel

Yes



Ms. Kernaghan
Yes

Ms. Garvin

Yes



Mr. Morrison

Yes
Vice-Chairperson Woods:  Okay
Ms. Prior:  We just have the meeting dates 

Vice-Chairperson Woods:  Meeting dates for 2010.

Ms. Prior:  They’re all on the second Wednesday of the month as long as I read the calendar properly.

Mr. Bendel:  Wendy you are not filling us with confidence.

Vice-Chairperson Woods:  Do we have anything else?

Motion to adjourn meeting at 6:53 pm was made by Ms. Kier second by Mr. Morrison.  Unanimous Voice Vote.

____________________________________

Respectfully submitted by Wendy J. Prior
